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Listing Cultural Property: What Do We List and What are the Consequences for Listed Property.

Observations with Regard to Sweden.

© by Thomas Adlercreutz, jur.kand.
1 Introduction: avi au lecteur

Listing is here taken to mean two things: 1. A heritage evaluation process by which certain property is selected for special treatment, and 2. That special treatment is legal protection (but could also entail financial consequences). The two of them are hinged together, and this discourse will start with the protective aspect in order to lay a basis for a discussion of the selection procedure. However, a reader who cannot be bothered with the details of protection might go directly to section 7.

2
The history of legal protection
Legal protection of historic vestiges is of long standing in Sweden. In 1666 a royal proclamation with the force of law placed under royal prerogative ‘Old Monuments and Antiquities’. It became prohibited to interfere with vestiges that were a reminder of the greatness of forebears, particularly royal forbears. Graves, stones with runic inscriptions, ruined buildings and similar obvious remains of the past were not to be tampered with. 

Legal instruments have since been developed and replaced by others, but the core of the legal message has survived: the physical elements of the cultural heritage shall be preserved. If necessity dictates interference with a monument, then the extent of alterations shall be determined and monitored by the authorities. Vanishing elements shall be carefully recorded. 

There has been a difference in attitude towards the remains that have been abandoned and lost economic importance, and to structures that still have a viable function in society. Rules protecting the archaeological heritage have been adopted earlier than rules protecting architectural values. Ecclesiastical buildings, however, have enjoyed supervision by secular authorities even before the days of the royal proclamation.

The question of what should be singled out for protection, or, in terms of the subject of this colloquium, ‘listed’ in Sweden can best be answered by looking at the legal texts and providing an explanatory overview.

3
The protective system: an overview

The safeguarding of the cultural heritage has always been the responsibility of the national government and its agencies. The Kings of yesteryear often took a personal interest; today it is the Ministry of Culture. The current agencies are the National Heritage Board and the cultural heritage departments of the twenty-one County Administrations. Gradually Sweden’s 289 local governments have been entrusted with legal responsibilities, particularly with regard to the architectural values of the built environment.

The statutory framework for protection of heritage values consists of several acts of Parliament, supplemented by government regulations. The main statutory instrument is the Cultural Monuments (etc.) Act (SFS 1988:950). This Act covers ancient monuments and sites, listed historic buildings, ecclesiastical heritage and cultural objects (export/restitution). 

The Environmental Code (SFS 1998:808), in force from 1999, proclaims as one its aims the protection and care of the valuable natural and cultural environment. It provides inter alia for the establishment of cultural reserves.

The Planning and Building Act (SFS 1987:10) provides legal tools for local government in looking after cultural values. This Act contains rules as to how the cultural heritage should be identified and safeguarded in planning procedures and in the screening of building applications. 
4
The Cultural Monuments Act
The Act's introductory provisions state that protecting and caring for Sweden's cultural environment is a responsibility to be shared by everyone. The County Administrations monitor this task within their regions, whereas surveillance at the national level is entrusted to the National Heritage Board.

4.1
Ancient monuments and sites 

Ancient monuments and sites are protected directly by statute, ipso lege. No administrative order is necessary. The extent of protection is determined in a provision, which lists protected categories of remains, chiefly of an archaeological nature: burial sites, erect stones and stones with inscriptions and markings, gathering places, vestiges of dwellings, ruins of buildings or structures, wrecks (more than one hundred years old), to name some of the most important categories. Any object which falls under a heading in this list is protected, provided it also falls under the general prerequisite of being the remains of past human activity and being permanently abandoned. No minimum age is specified, except for wrecks.

It is not just the actual remains, but also the surrounding area that is protected. The exact extent of this area may be determined administratively, but this has happened only in a few cases. Normally just the wording of the statute, as an area sufficiently large for conservation of the character and significance of the remains, is applied.

The responsibility to determine whether an object is to be considered a protected monument or site rests on individuals and authorities. Protection means that anyone with the intention of using land where protected remains may be affected must first consult the County Administration. Physical interference with protected remains needs the permission of the County Administration. 

Permission is generally given on condition that the applicant pays for an archaeological investigation and documentation. Where protected remains were discovered after the start of work, the State bears responsibility for the archaeological costs. If permission is denied, the applicant may appeal against the decision to an administrative court of law. Decisions regarding archaeological costs may be contested in a real property court.

4.2
Portable ancient finds

Portable ancient finds are objects, which have no owner when found and are either discovered in or near an ancient monument or site and are connected with it, or are found in other circumstances and are presumed to be at least one hundred years old. The former accrue to the State when found; the latter accrue to the finder. A finder, however, must invite the State to acquire objects that consist: 

1. wholly or partially, of gold, silver, copper, bronze or other copper alloy, or 

2. of two or more objects presumably deposited together. 

The National Heritage Board determines matters of acquisition. Compensation must be reasonable and cover at least the value of the metal plus one-eighth of that value, i.e. 112.5 percent. The Board's decision may be appealed in an administrative court of law. 

Offences are punishable by penalties, ranging from a maximum of four years' imprisonment to fines. In addition to penalties, offenders may have to pay damages for repair, reconstruction or archaeological investigation necessitated by the offence.

4.3
Historic buildings 

Historic buildings can be protected through individual listing by the County Administration. Parks and gardens and structures other than buildings can also be listed.  In the course of a listing the County Administration will issue a Protective Order to specify what restrictions apply to a listed building with regard to demolition, alteration and upkeep. 

Only the ‘elite’ of culturally important buildings etc. is meant be protected under the Cultural Monuments Act. Other buildings of cultural eminence can be protected under the Planning and Building Act. 

Who owns a historic building is not relevant to whether it may be listed, with one exception: buildings owned by the State are under a special regulation (SFS 1988:1229). The National Heritage Board nominates buildings for this regulation and monitors the management when the Government has confirmed the nomination and issued a protective order.

If necessary, the protective order may cover an area adjoining the building to ensure that this area be kept in such a condition that the appearance and the character of the building will not be jeopardised. 

Pending listing, the County Administration may temporarily prohibit any measures that might lessen the cultural value of a building, and, most importantly, may stop an imminent demolition.

Non-consenting property holders may claim compensation for the adverse effects of restrictions laid down in the Protective Order, but there is a threshold of economic damage that must be passed before owners become eligible for indemnification. Very serious restrictions entitle the owner to call for resumption of the property. The owner will receive compensation from the State for the property, calculated on its market value, and for the costs in having this value assessed in the real property court..

Once a building has been listed, a Protective Order governs its physical shape, including matters of upkeep and care. If the owner can demonstrate special reasons, the County Administration may permit changes to the building contrary to the Protective Order. Permission may be granted on condition that the change is made in accordance with specific directions and that the owner records the state of the building before and during the changes. If listing causes an obstacle, inconvenience or costs out of proportion to the importance of the building, the County Administration may change the Protective Order or revoke protection altogether.

A breach of the protective rules for historic buildings may lead to an injunction ordering the restoration of the damaged buildings, or a fine, if that order is not obeyed. There could also be other penalties. These, however, may not exceed the amount of the fine.

4.4
Ecclesiastical heritage 

Ecclesiastical heritage is regulated under the Cultural Monuments Act, but mainly only insofar as it belongs to the Church of Sweden. Now autonomous, the Church of Sweden was until the end of 1999 an established church, and its heritage is subject to a large measure of State control.

The Cultural Monuments Act applies to 

1. church buildings and church sites built or laid out before 1940, or later, if listed by the National Heritage Board, 

2. cemeteries laid out before 1940, or later, if listed, and 

3. furnishings of a church or of a cemetery, of historic value, regardless of age. 

Cemeteries include secular cemeteries and cemeteries of other denominations than the Church of Sweden, buildings on a cemetery and other immovables or movables.

Protection under 1. and 2. is protection ipso lege and no further administrative action need be taken. No church building, church site or cemetery may be changed in any significant way without the County Administration's permission. Normal or urgent repair may, however, be carried out without approval. The Act states that material and methods used in the repair should be chosen with regard to the cultural values in question. 

Protection of furnishings depends on individual listing. Every parish has to keep a list of furnishings with cultural value. If an object on the list belongs to, or is kept by somebody else, it shall be noted. Furnishings must be kept safe and in good repair. A listed item must not be disposed of, deleted from the inventory, repaired or altered, or removed from the place where it has historically belonged without the County Administration's permission. Privately owned objects may be included on the list, but are exempted from these restrictions. The County Administration is also authorised to inspect furnishings, add them to the list of protected items and to take items into custody.

4.5
Certain old cultural objects 

The Cultural Monuments Act regulates the export of cultural objects from the  country. Sweden, like most other Member States of the European Union, has used the exception under Article 30 of the Community Treaty to retain national legislation to protect its ‘treasures of archaeological, historic or artistic value’ from the freedom of movement stipulations for goods in general. Export restrictions apply regardless of whether an object is to leave for another Member State or a third country. 

Like ancient monuments and sites, Swedish cultural objects under export control are listed in categories. The list of categories is consistent with the list in the European Council Regulation (EEC) No. 3911/92 on export of cultural goods but age limits and economic value thresholds are different, as Swedish thresholds are much lower. There is a difference between Swedish and foreign cultural objects. Export of foreign cultural objects need a permit if the object has been in Sweden more than one hundred years. Other details of the list of categories will be omitted here.
Permits should not be granted for objects of great significance for the national heritage. In certain situations permit must be granted regardless of cultural importance: e.g. if the owner moves from Sweden to settle in another country or if the owner is a resident of another country and has acquired the object through inheritance, a will or the legal distribution of an estate. A permit will also be granted for temporary loans by certain public institutions or for public cultural activities abroad.   

Permits are issued by five different authorities: The National Library (printed and unprinted books etc.), The Nordic Museum (furniture, textiles, musical instruments, arms etc.), The National Archives (unprinted matter), The National Art Museum (furniture, paintings, arts and handicraft) and The National Heritage Board (archaeological artefacts). All applications are filed with the National Heritage Board, which distributes them to the proper authorities.

A denial of a permit can be appealed to an administrative court of law, but there is no provision for economic compensation or pre-emption by the State in cases where permit is refused.

Finally, the Cultural Monuments Act contains the Swedish rules for implementation of the European Council Directive 93/7/EEC on the return of cultural objects unlawfully removed from the territory of Member State. The central authority responsible for the carrying out of tasks provided for in the directive is the National Heritage Board. No listing in Sweden of objects is required.

5
Environmental Code
The Environmental Code contains provisions for all kinds of activities that may affect the environment. It lays down general rules for consideration, which have to be respected by authorities and individuals. With regard to cultural values, the code is instrumental in two aspects.

First, the code catalogues fundamental requirements for the use of land and water. Areas, which are of importance for their natural or cultural values, or for outdoor recreation, shall, as far as possible, be protected against measures, which may substantially damage these values. If an area has values of national importance, the requirements are stricter: the area is protected. The County Administrations and other government agencies in conjunction with local governments determine which these areas are. Certain large tracts, especially along the coastline and around lakes and rivers, where the natural and cultural values are defined to be of national importance, have already been geographically defined in the code.

The effect of these provisions is that not just individuals, but also public authorities, e.g. the Public Road Administration or a local government in applying its planning powers, must refrain from taking damaging measures in an area of national importance. Decisions that do not satisfy the requirements could be countermanded. 

An area with nationally important cultural values might also be subject to other claims of national importance. The code does not in one formula solve conflicts of national interests (apart from the fact that national defence is to have priority over other national interests).

Second, the Environmental Code introduces a concept similar to nature reserves: the cultural reserve. These can be set aside by the County Administration, or  by local governments by delegation, in order to protect historic landscapes which are valuable for their cultural values. Restrictions on the type of use, necessary to further the purpose of the reserve, may be issued, such as prohibitions on the erection of  buildings, fences, storage etc., or against digging, mining, felling etc. A property holder may also have to endure the construction of roads, parking facilities, public footpaths, sanitary installations etc. within the reserve. The fact that an area may contain buildings or other elements already protected by the Cultural Monuments Act does not prevent the area from being set aside as a cultural reserve.

Decisions to set up cultural reserves are appealable, either to the County Administration or to the government.

Property holders whose current use of land is affected by a cultural reserve are entitled to compensation from the State or local government to the extent that their rights are affected. If restrictions are severe, an owner could request the state to buy the property at market value. Unresolved questions regarding compensation can be tried by a real property court.

Offences against restrictions imposed in cultural reserve may render a penalty of a fine or up to two years' imprisonment.

6
Planning and Building Act

The Planning and Building Act gives local governments a wide degree of autonomy in regulating planning and other development within their districts. The State may, however, intervene in planning procedures in certain cases, for instance if an issue of national importance according to the Environmental Code has not been duly considered. Areas delimited to be of such importance due to cultural value should therefore be safeguarded from damaging development.

The provides for protection of cultural values in several modes. It contains general requirements for buildings and other structures and for sites and public spaces. Alterations to existing buildings and structures shall be carried out with care so that characteristics are preserved, and constructional, historical, environmental and architectural values are taken into consideration. All buildings should be maintained in order to keep their characteristics as far as possible. The conservation requirements are stricter for buildings, which are particularly valuable from a historical, environmental or architectural viewpoint, or which are a part of an area of this kind. These buildings must not be disfigured and shall be maintained in such a way that their characteristics will be preserved. 

The Act provides that all local governments must adopt comprehensive plans, covering their entire districts. A comprehensive plan must note the main aspects of the proposed use of land and water areas, the local government's view on how the built environment should be developed and preserved. It shall also describe how the local government intends to take into consideration national interests and qualitative norms under the Environmental Code. A comprehensive plan, however, is not binding on either authorities or individuals.

Binding ordinances regarding land use and development are effected through detailed development plans. Alternatively, area regulations may be adopted, if needed to achieve the purpose of the comprehensive plan or to ensure the safeguarding of national interests. With these two planning instruments a local government may decide upon regulations in several respects which affect the preservation of cultural values. It may e.g. regulate the extent to which building permission and demolition permission is needed for individual projects. It may also prohibit demolition and specify how buildings of particular cultural value shall be preserved.

Even if a demolition prohibition has not been laid down in a plan or area regulation, the local government may refuse applications to demolish buildings that are culturally particularly valuable.

Decisions under the Planning and BuildingActcan be appealed against to the County Administration, and further either to the Government or to an administrative court of law.

Holders of property rights may claim compensation when binding planning measures or refusals to grant demolition permission cause them economic damage. As in the Environmental Code there are thresholds, which the damage must exceed, but the thresholds are somewhat differently defined. A serious impediment to property rights might obligate the local government to buy the property at market value. As is the case with other matters of compensation, a real property court can resolve disputes between the parties.

Breach of the provisions of the Planning and Building Act may, and should, cause the local government to intervene. It could then decide on fines, contingent fines or, in the final instance, the pulling down of a building at the owner's expense.

7
Synthesis: listing in the crossroad between politics and expertise

Two different devices are used in singling out which items of the Swedish cultural heritage should be legally protected: ipso lege protection and individual listing. 

The ipso lege technique is used for ancient monuments and finds, for churches and other ecclesiastical structures and for export of cultural objects. The system may appear rather straightforward. Parliament has confirmed that certain categories of property shall be under a special regime. This has come about without political controversy, as a result of what has been considered over centuries as fitting and necessary. There is very little opposition to this kind of ‘automatic’ protection. 

While protection seldom prevents all changes to the property concerned, the changes will be under government control. Applications may be refused, but more often they will be granted on condition that certain measures be taken to offset or mitigate adverse consequences to heritage values. The politicians have left the implementation of the legal protection to civil servants and judges, both of whom could be expected to consult experts in the relevant field of cultural heritage protection. The legal texts provide the starting point for this procedure by placing responsibility on owners and caretakers to identify their obligations and to turn to the authorities for further guidance and determination. 

Even if there is general acceptance of the system, individual cases might, of course, end in controversy. One bone of contention is archaeological costs. Take as a poignant example a homeowner who wants to build a new garage too close to an Iron Age burial site. The site will often be invisible to the naked eye and there may be several similar sites in the neighbourhood. The readiness of the owner to pay dearly for an archaeological excavation, never great, will lessen even more when  nothing more exciting than burnt pieces of bones and shattered ceramics get dug up.

One problem with ipso lege protection is the difficulty for the layman to become aware of the fact that a place or an object is under protection. This can be complicated even for someone with access to the statutory texts. The texts obviously have to be expressed in general terms. They point to categories of physical elements. What belongs to each category can be difficult to grasp from just reading the text and looking at the site. To offset this unavoidable weakness, there is the obligation to consult the authorities to have the extent of protection defined. If there is consultation with the County Administration, then at least a procedure has started, one which, if it ends in disagreement, can be tried judicially. 

Consultation may not take place, however, for two reasons. One, of course, is that the concerned party simply does not realise that there is something to ask about. The opposite case is when he realises or suspects but takes refuge behind the generality of the text or relative obscurity of the remains to feign ignorance. Whatever the reason, harmful measures will have already been started before the authorities get involved. While there are penalties, and a liability to pay for remedial archaeology, irretrievable losses may already have been suffered, and the rogue may find the risk worth taking.

Non-legal sources may provide guidance. Most ancient monuments and sites are on official maps. The National Heritage Board and the County Administrations keep a register containing over one million entries of such remains, which are gradually becoming accessible on the web.

Still, it may be difficult in the extreme for lay people to understand how far protection goes. As was mentioned above, the statute protects an area surrounding ancient monuments and sites ‘sufficiently large’ for conservation. How does the untrained person construe this provision in an individual case? Do they realise that proposed measures hundreds of meters from an ancient monument can affect it? It is amazing that this very open-ended provision does not get misconstrued more often than actually seems to happen.

A special case of ipso lege protection is the reference in the Environmental Code to areas of national importance for their heritage values. The rules do not give legal protection directly. A landowner may be granted building permission by his local government even though this might jeopardise heritage values. The efficiency of the system hinges mainly on two circumstances: the awareness and acceptance of permit giving authorities of national priorities, and the willingness of authorities set to watch over the national interests to use the corrective powers given to them in the Code. Issues where local and national authorities fail to reach the same conclusion will be tests of how well environmental protection functions in Sweden.


Export of cultural objects 

A few sentences also about the effectiveness of ipso lege protection with regard to the export of cultural objects. The statutes are complicated and genuine mistakes are frequently to be expected, but there are other reasons to believe that the protective system in this field is almost totally without consequence. One is that control is difficult to maintain at the borders. Other priorities will be more important in the search for what travellers carry. Another reason is that no gain for the heritage will be secured by refusing an export application or by catching goods about to leave the country. The statutes frankly are not interested in what happens to cultural goods once it has been retained in Sweden. There are no means of pre-emption for public collections or other provisions to secure public access to interesting cultural objects. Nor is there a way to safeguard the physical upkeep or even continued existence of such items. Once cultural objects have been prevented from leaving the country legally, their destiny becomes entirely irrelevant. The Cultural Monuments Act in this regard is very much an empty vessel. The few drops therein, however, have a bitter taste for proprietors who to enjoy international price levels, and invite circumvention.

The other protective device, individual listing, is the method used for historic buildings and church furnishings under the Cultural Monuments Act, for historic landscapes, which can be set aside as cultural reserves according to the Environmental Code, and for particularly valuable buildings under the Planning and Building Act.

There are value criteria in each of the three statutes that have to be applied by the authorities responsible for the selection of objects. As has already been noted the designation of a building as historic should only occur for buildings with a certain excellence. Using the word ‘historic’ in English (the corresponding word is not used in the Swedish text) adds explanatory value, as contemporary buildings are not considered eligible for listing under the Cultural Monuments Act, whatever architectural merits they may possess. Local governments need not scrutinise this point, as the Planning and Building Act gives a larger scope for action. The frequent exercise of listing will help administrative practice and County Administrations and local governments have reasonable guidelines and plans of action to go by.

It is difficult to summarise what kind of buildings and other structures are considered for listing as historic. Very old structures always feature, and it has been established through dendrochronological analysis that a number of wooden structures are older than previously assessed. 

Industrial heritage has received much attention in recent years. The size of some plants creates difficulties in funding conservation of non-viable enterprises and in finding alternative uses. Much effort has gone into compiling a list of priorities, which still under discussion. Many outmoded public buildings have been under debate and there have been quite a few controversies between local governments and the County Administrations about responsibilities and resources. To name just one example: a superfluous State prison was sold sixteen years ago by the National Prison Administration to a local government’s public housing corporation. The idea was to convert the ‘castle’ into residences. The County Administration initiated proceedings to list the building as historic, and in the course of this action, the State finally had to take the property back into its ownership. Reimbursement is now being decided in a real property court. During the years when it was abandoned, the building had been seriously damaged by fungus. It is going to be extremely expensive to have it restored. It would not have been so bad, had listing come earlier.

The effectiveness of the provisions regarding cultural reserves is a bit difficult to analyse, as they are new and very similar to the well-established institution the nature reserves. Some uncertainty exists as to where the differences lie. There is, currently, political pressure for using the instrument, so one can expect a rising number of listings.

For clarity’s sake individual listing is, of course, much better than ipso lege protection. This procedures starts with the authorities, who will have to consult the owner, not vice versa. The resulting dialogue will increase awareness of what will be needed in order to conserve the object. There are possibilities for a continued dialogue in practical matters after the listing decision has been taken. Financial issues can also be brought up in this dialogue. There is a grants programme for historic buildings, although grants are not always, or immediately available.

The advantages of individual listing over ipso lege protection are, however, not so great that one can presage the demise of the latter system or even its substantial weakening. It would not be considered possible to protect legally by individual listing the one million entries on the ancient remains register. That would involve too much bureaucracy for too little effect. The County Administrations find it cumbersome to proceed with historic building listings in cases where a great number of owners or other concerned parties have to be individually involved. Thus the officials involved are not dissatisfied with the ipso lege-system. Indeed, if asked both civil servants and politicians would probably opt for more ipso lege protection. (In neighbouring Norway, the long standing ipso lege system for buildings erected before 1538 was recently extended to buildings up to 1650!). For those who, as this author, hold the view that the present order could benefit from refinement, there are few examples of accidents or ill-use of monuments to support an argument for improvement of the system.

Stockholm, 9 February, 2002
