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Australia came late to the activity of the listing of items of cultural heritage, but has adopted the process with enthusiasm. The country now has a rich and diverse catalogue of lists, which it may be overly sanguine to call a 'system'. An international conference devoted to the topic of listing provides an opportunity to compare experiences. 

Two ideas emerge. Is the Australian mode of drawing on a plethora of lists, idiosyncratic, or does it derive from the exigencies of living in a federal 

system, and, therefore, share much with other federal systems. This paper will concentrate on this aspect of listing, listing in a federal system. 

A second feature of the Australian experience is listing in a multicultural 

society. Australia is home to an indigenous culture of at least 45,000 years, a European derived culture of some 200 years and, as a result of recent 

immigration patterns, is forging a new multi-cultural society. Thus the concept of 'cultural heritage' may have a wider ambit than in other countries. 

It would be safe to assume that the Australian lists to be discussed, from the World Heritage list down, show a bias towards the heritage, dating from the nineteenth and early twentieth centuries, of immigrants from the United Kingdom and Ireland. A test for listing in Australia is how well it can cope with the history of its indigenous people, which, while very old, is not represented by built structures, and with the very recent history in Australia of large numbers of settlers from outside of Europe. Apart from noting the potential breadth of the definitions of what may be the subject of lists in Australia, these are questions for future conferences. 

Listing in a federation 

Australia is a federation established at the end of the nineteenth century by six largely autonomous British colonies. The resulting arrangement of governmental functions is very complicated for a nation of less than 20 million people. This may in part be due to the complicated process set out in the Constitution for its amendment. Very few proposals for amendment to the Constitution have been accepted in the popular referenda that the Constitution requires. Therefore, the adaptation of the nation's governmental structures to the needs of a modern nation in the twentieth and twenty first centuries has been ad hoc, facilitated, at times, by inventive judicial interpretation. 

The Australian nation now comprises the original six colonies that became Australia's six states and a group of federal territories. Most territories are 

small islands, but two, the huge Northern Territory, occupying a sixth of the continental landmass, and the small Australian Capital Territory, site of Canberra, the nation's capital, are developing the degree of autonomy enjoyed by the original States. 

Legal and administrative structures for the protection of items of cultural heritage share this complexity. Listing is an activity of these Federal, State and Territory governments. 

In all Australian jurisdictions it is the listing process that identifies items of value and provides protection. The following categories of listing are important: 

· listing under national legislation, pursuant to International Conventions, particularly of items inscribed on the World Heritage List, Moveable Objects, and Shipwrecks; 

· listing under national legislation by the Australian Heritage Commission;

· listing under State and Territory legislation; 

· by the Heritage Councils and Commissions of the six States and two large federal territories, the Australian Capital Territory and the Northern Territory; and 

· at the local government level by city, municipal and shire councils in the States; and 

· listing by prestigious non government organisations, like the National Trust of Australia, and the Royal Australian Institute of Architects. 

This paper will briefly describe these levels of listing by reference to three basic questions: 

· What we do we list;

· How do we list; and 

· What are the consequences of listing? 

Listing under International Conventions 

The existence of international conventions provides a role for the Australian national, federal government ('the Commonwealth') in important issues of environmental and heritage politics. The Australian Constitution setting out the powers of the Commonwealth parliament and government was enacted by the British Parliament in 1900. It makes no provision for environmental protection, let alone heritage. Thus, an orthodox view would see these matters as the prerogative of the States. This division does not, however, accord with the realities of politics 200 years later, when environment and heritage matters can quickly become matters of national concern and high political importance. 

The High Court of Australia, which adjudicates on constitutional disputes, has interpreted the 'external affairs' power of the Commonwealth under the Constitution as including a power in the Commonwealth Parliament to make laws giving effect to international treaties. The treaties that are important in providing a national role in the protection of items of cultural heritage are the: 

· World Heritage Convention; 

· Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property; and 

· when adopted, the Convention on the Protection of Underwater Cultural Heritage. 

World Heritage 

The World Heritage Convention has provided the focus for some famous test cases in the Australian High Court that began to define a role for the Commonwealth government in environmental issues.
 Australia claims to be unique in having a developed World Heritage Convention jurisprudence resulting from fierce courtroom battles as the Commonwealth strove to restrain development on lands owned by a State. The High Court has accepted that the Commonwealth may not only regulate the use of this land, once inscribed on the World Heritage list, but may act to preserve the values of the land while it investigates whether the land should be nominated, or while the World Heritage Committee considers an application for listing. 

All eyes are now on the implementation of the Biodiversity Convention to which Australia is also a signatory. Giving effect to this treaty may give the Commonwealth the dominant voice in environmental matters. 

What we do we list? 

The 14 sites on the World heritage List in Australia have been inscribed for natural values, with two sites being re-inscribed to reflect the importance of 

the landscape in terms of Aboriginal cultural heritage values. While the sites are largely outside the subject of this Conference, their location gives an idea of the complexity of Australia's federal arrangements. The sites are on the following categories of government owned land: 

· Commonwealth land on the Australian continent - Kakadu and Uluru-Kata 

Tjuta in the Northern Territory (both reinscribed to reflect cultural values);

· Commonwealth land in uninhabited island territories - Macquarie Island and Heard and McDonald Islands; 

· State land - for example the Tasmanian Wilderness and the Wet Tropics of Queensland
; 

· State owned islands - the Lord Howe Island Group; or 

· jointly owned land - the Great Barrier Reef that straddles the marine boundary between Commonwealth waters and those of the State of Queensland. 

The sites have been, or have been quickly designated, Commonwealth or 

State National Parks. The Commonwealth has nominated Purnululu National 

Park in Western Australia for both Aboriginal cultural values and natural values. 

This concentration on natural values in World Heritage listing sets up its own tensions, and there are moves for recognition of sites in Australia for their cultural values. This was unsuccessful in the recent inscription of the Greater Blue Mountains Area, outside Sydney, in the State of New South Wales, which again was inscribed by the World Heritage Committee only for its natural values. The Exhibition Building in Melbourne is to be nominated as a rare surviving nineteenth century cast iron exhibition building, and there may be attempts to achieve world heritage status for a serial site based on eighteenth and nineteenth century convict sites. To house convicts was for Britain the major initial reason for settling Australia. These sites, like the existing World Heritage sites, are already in public ownership, and legal and administrative difficulties flowing from the federal system, or private ownership, would not be anticipated. 

How do we list? 

The Constitutional requirements constraining the Commonwealth government mean that there is little discretion as to listing. The Commonwealth Government acts on the listing decisions of the World Heritage Committee. 

What are the consequences of listing? 

As all World Heritage sites in Australia are government owned land, policing the protective requirements is not a major issue. The Commonwealth has legislation to protect the values of the listed properties.
 The Commonwealth has a statutory obligation for listed World Heritage Properties in: 

· Commonwealth areas - to make a written plan for managing the property;
 and 

· States and self-governing Territories - '.. to use its best endeavours ..' to ensure a plan for managing the property is prepared and implemented in cooperation with the State or Territory.
 

Plans must not be inconsistent with Australia's obligations under the World Heritage Convention or the Australian World Heritage Management Principles, made under the current legislation. With State owned lands this legislation is a fall back position, with day to day administration being under the provisions the National Parks legislation of the State in which the site is located
. 

The relevant legislation provides enforcement agencies with wide powers, including to search premises, board vessels, seize weapons and goods, issue rectification and other orders, and commence court action for injunctions, and civil and criminal penalties. 

Movable cultural heritage 

Australia is a signatory to the Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property, and to give domestic effect to the Convention, the Commonwealth Parliament has passed the Protection of Movable Cultural Heritage Act 1986. The legislation defines movable cultural objects as consisting of objects important to Australia for ethnographical, archaeological, historical, literary, artistic, scientific or technological reasons. Generally the listing is by reference to lists of categories, rather than of identified objects

What we do we list? 

Detailed Regulations made under the Act deal with objects under the following categories: 

· objects of Australian Aboriginal and Torres Strait Islander heritage;

· archaeological objects;

· natural science objects; 

· objects of applied science or technology; 

· objects of fine or decorative art; 

· objects of documentary heritage; 

· numismatic objects; 

· philatelic objects; or 

· objects if historical significance. 

There is two tier system of protection, Class A and Class B objects. 

Class A objects may not be exported. Australia is not a large exporter of cultural objects, and there are only three Class A objects or types of objects. The following are Class A objects. Under the category of: 

· objects of Australian Aboriginal and Torres Strait Islander heritage - are:

· sacred and secret ritual objects; 

· bark and log coffins used as traditional burial objects; 

· human remains; 

· rock art; and 

· dendroglyphs (carved burial initiation trees); 

· numismatic objects - are the Victoria Cross medals for bravery in war awarded to the soldiers listed in the Regulations; and 

· objects of historical significance - are the pieces of the 'home made' suit of armour worn by Australia's most famous 'bushranger' or outlaw, Ned Kelly. 

Class B objects may be exported with permission. The Regulations describe Class B objects appropriate to each of the categories in the full list given above. An example would be, as a Class B object in the category of fine or decorative art, a painting by an Australian artist, or with an Australian connection, that is more than 30 years old and has a market value in Australia of more than $A250,000. 

Thus for movable cultural heritage, apart from Ned Kelly's armour and the medals of the named war heroes, the lists in the legislation are lists of categories, rather than of identified objects. 

How do we list? 

The lists are in the Regulations
 made as an Executive legislative instrument under the Act, the drafting of which is an activity of the civil service. An important activity is to decide whether the export of a particular object should be permitted. Objects are assessed by appropriate persons chosen from a list of experts. The expert assessments are reviewed by the National Cultural Heritage Committee, a committee of experts, set up under the legislation, which provides a recommendation to the relevant Minister in the Commonwealth government. The Minister may issue or refuse a permit, or issue a permit subject to conditions. The applicant for a permit may appeal the Minister's decision to the Commonwealth Administrative Appeals Tribunal, which may review both the merits of the Minister's decision and whether the procedure set out in the legislation was followed correctly. 

What are the consequences of listing? 

As set out above, Class A objects may not be exported, and Class B objects may not be exported without permission. 

Shipwrecks 

Australian waters contain a rich field for underwater archaeology of the wrecks of ships of European explorers and former colonial powers. 

The Commonwealth government and the States and two major Territories exercise jurisdiction over waters adjacent to the continent, over the 

continental shelf, and in an expanded economic zone. It is this jurisdiction 

that provides a legal basis for the listing of shipwrecks. In addition Australia is awaiting the adoption of the UNESCO Convention on the Protection of Underwater Cultural Heritage. 

What we do we list? and How do we list? 

Shipwrecks in Australian waters, and objects derived from them, are subject to Commonwealth, State and Territory listing regimes. The Commonwealth and the States of South Australia, Victoria and Western Australia have special legislation for shipwrecks, while other States use their more general heritage legislation. This legislation is not uniform. The Commonwealth legislation applies a 'rolling date', protecting shipwrecks more than 75 years old, while other jurisdictions use fixed dates. Most legislation proceeds by way of a blanket definition (all shipwrecks of that age), but South Australia proceeds on a case by case basis. The legislation also gives authority to list wider areas containing shipwrecks as protected zones. 

What are the consequences of listing? 

Finders of shipwrecks or of articles from a shipwreck must notify the authorities. 

In Western Australia, shipwrecks and archaeological sites are vested in the Crown. In other jurisdictions, the relevant Minister may declare a shipwreck or relic to be vested in the Crown. In Australia, the concept of public ownership is expressed as ownership being vested in the Crown 'in right of' the particular jurisdiction. Lawyers speak of the 'Commonwealth Crown' or, say, the 'New South Wales Crown'. It is generally an offence to interfere with shipwrecks and relics that derive from them, and activities on shipwrecks require permits. 

Domestic listing

All Australian jurisdictions, Commonwealth, State and territory, have a 'Heritage Act',
 that provides for the listing of items of cultural heritage. For the constitutional reasons suggested in the introduction, the legislation in the States is more straightforward and provides the most severe penalties for altering listed properties, whether in public or private ownership, without appropriate permission. The legislation in the two self-governing Territories is similar to that in the States. Listing under the Commonwealth legislation is, to use the American concept, more 'honorific'. 

Items of Aboriginal cultural heritage have tended to be treated differently from items of cultural heritage in a European tradition, and have only relatively recently begun to be given due recognition.

Listing of items of Aboriginal heritage 

As nomadic peoples, the aboriginal nations have left little in the way of built forms dating from before the beginning of British colonisation in the last quarter of the eighteenth century. Aboriginal lands may look to an untrained eye as 'natural' sites, and in older regulatory regimes be covered by legislation that protects natural values, like national park legislation. It is clear, however, that pre-colonial land use practices, particularly the use of fire, had a profound effect on the landscape. The re-inscription of the two huge World Heritage sites in the Northern Territory for their cultural values, as well as the natural values, for which they were originally inscribed, reflects a new appreciation of aboriginal history. 

Aboriginal and Torres Strait Islander Heritage Protection Act
Sites of cultural heritage value for Australia's aboriginal peoples may be listed under the national, State and Territory heritage legislation described below, although this has not been a strong practice. There is also specialist legislation to protect items of aboriginal cultural heritage, the most significant of which is the Aboriginal and Torres Strait Islander Heritage Protection Act, 1984 of the Commonwealth Parliament. This legislation is meant as a fall back scheme when there are no State or Territory laws which could be invoked, or where those laws are inadequate or not enforced. 

What we do we list? 

The relevant Minister in the Commonwealth Government acts on an application from Aboriginal or Torres Strait Islander people. The Minister needs to be satisfied that the area or object, for which protection is sought, is significant in accordance with Aboriginal or Torres Strait Islander tradition and is under threat of injury or desecration. 

How do we list? 

The Minister makes a declaration that sets out particulars of the area or 

object to be protected, and provisions for its protection. These provisions will make allowance for the continuance of activities in accordance with local Aboriginal or Islander traditions. The declaration is published in the Commonwealth Gazette and in local newspapers. Oddly, perhaps, the Minister's declaration is, like many regulations or executive legislative instruments, a disallowable instrument. Within 15 sitting days of being made, the declaration must be laid before each House of the Commonwealth Parliament, and may be disallowed by either. 

What are the consequences of listing? 

The legislation provides for substantial penalties for failure to observe the provisions of a declaration. 

The use of the Aboriginal and Torres Strait Islander Heritage Protection Act, 1984 has engendered huge controversy. It may be obvious that a situation where there are no State or Territory laws which could be invoked, or where those laws are inadequate or not enforced, may not only arise through inadvertence on the part of State or Territory governments. It may well be that the Aboriginal or Torres Strait Islander people making an application to a Minister of the Commonwealth government are doing so when other avenues have been closed to them. The Aboriginal and Torres Strait Islander Heritage Protection Act can provide space for further negotiation, involving a new participant in the Commonwealth government. If negotiations fail, however, disputes can become politicised, protracted and, worse, involve attempts to discredit the view of tradition on which the applicants based their application. 

Listing of items under the 'Heritage Acts' 

Australia's legislation for the preservation of items of cultural heritage dates from the late 1960's. Before then Australia relied on voluntary organisations, the most important of which were the State based National Trusts, modelled on the British National Trust. The National Trusts drew up lists, which had some persuasive, but no legal, force. More powerful legislation was introduced usually following changes of Government, after an election where the state of heritage became a political issue. As elsewhere, the 60's and 70's were a period of rapid economic expansion during which familiar landscapes and townscapes underwent significant change. 

Listing by the national government 

The Australian Heritage Commission is a Commonwealth authority charged with listing items of Australia's National Estate. Its empowering legislation, the Australian Heritage Commission Act 1975 (CTH), was modelled on the National Historic Preservation Act, 1966 of the United States. 

Australian Heritage Commission 

The Australian Heritage Commission has a membership of from five to seven part-time commissioners, who include civil servants and people with specialist qualifications from the community. No specific qualifications are prescribed, but the legislation sets out various considerations for selection. Commissioners are formally appointed by the Governor-General, Australia's Head of State. Generally, in nominating commissioners, the Minister is to consider the overall membership of the Commission, including membership from the different parts of Australia, and may consult with Ministers and authorities of the States, local government and community and other organisations. 

What we do we list? 

The central concept is the National Estate. The National Estate 

" consists of those places, being components of the natural environment of Australia, or the cultural environment of Australia, that have aesthetic, historic, scientific, or social significance or other special value for future generations as well as for the present community".

 The definition is wider than the US model, which refers to "significant in American history, architecture, archaeology, engineering and culture". The inclusion of 'social' is proving important, in facilitating the inclusion of the 'heritage' of groups whose heritage is less rich in items of built heritage, and of the concerns of disciplines other than architects and historians. 

The High Court of Australia has decided that whether an item is part of the national estate is a question of objective fact, and that it is the task of the Australian Heritage Commission to determine which of those items should be listed. It also decided, however, that the first issue, (what items, objectively, are part of the National Estate) also falls to the Commission to identify, so not much seems to rest on the distinction. The effect of the judgement is important, though, in that decisions of the Commission in relation to the identification and listing of items of the national estate are not subject to judicial review. 

The Commission is assisted by assessment criteria. A place is included in the national estate if it has significance or other special value for future generations, as well as for the present community, because of its: 

· importance in the course, or pattern, of Australia's natural or cultural history; 

· possession of uncommon, rare or endangered aspects of Australia's natural or cultural history; 

· potential to yield information that will contribute to an understanding of Australia's natural or cultural history; 

· importance in demonstrating the principal characteristics of a class of Australia's natural or cultural places, or a class of Australia's natural or cultural history; 

· importance in exhibiting particular aesthetic characteristics valued by a community or cultural group; 

· importance in demonstrating a high degree of creative or technical achievement at a particular period; 

· strong or special association with a particular community or cultural group for social, cultural or spiritual reasons; and 

· special association with the life or works of a person, or group of persons, of importance in Australia's natural or cultural history. 

Who lists - Government or Commission? 

In Australia, as in the United Kingdom, the members of the Executive, or the Cabinet of the Government, sit in Parliament. Thus who lists is not as clear as it might be in countries with a more thorough separation of powers. Broadly, in the Commonwealth and in the State of South Australia, the relevant specialist body, the Australian Heritage Commission and the South Australian Heritage Authority, respectively, lists items. In other jurisdictions the specialist body makes a recommendation to the relevant Government Minister, who is empowered to list items on, or remove them from, the Register. 

The specialist bodies, the various heritage Commissions, Councils or Authorities are supported by an expert staff, and also provide advice to a Minister of the government on aspects of the legislation. Listing takes place after consultation, and is supported by a mix of legal and financial measures. 

Listing procedure 

The Australian Heritage Commission maintains the Register of the National Estate, which contains descriptions of places and the dates on which they were entered. Any person may inspect, copy or take an extract from an entry in the Register. 

The Commission gives notice of its intention to enter a place in the Register 

to the owners, the local government authority for the area, and the public, and calls for objections. The Commission has 12 months to decide whether to proceed with the proposal to enter an item. The Commission also gives public notice of, and calls for objections to, a decision not to proceed with a proposal. The Commission follows a similar procedure in notifying a proposal to remove an item from the Register. 

Objections may be on any ground, but the Commission gives utmost consideration to the significance of the proposed place as part of the national estate. The Minister may appoint assessors to assist the Commission in considering objections. 

To protect a place from possible significant damage from visitors, the Commission may, in giving notice of its intention to enter a place on, or remove a place from the Register, only indicate the general area in which the place is situated. Greater secrecy may be afforded sites sacred in aboriginal traditions. 

What are the consequences of listing? 

Listing on the Register of the National estate is largely persuasive or 'honorific' as little legal protection is provided to items listed on the Register of the National Estate. The Australian Heritage Commission legislation was enacted in 1975 and the last 25 years have seen major changes in how the Constitution is interpreted, resulting in much wider regulatory powers being conceded to the Commonwealth. The first of the major World Heritage cases, the Tasmanian Dams case of 1983, for example, explored the notion that a combination of powers, like the 'foreign affairs' power, 'corporations' power, and the power to make 'special laws for the people of a particular race',  given the Commonwealth by the Constitution, might, when taken together, provide the Commonwealth with a significant role in environmental and heritage matters. The drafting of the Australian Heritage Commission legislation, on the other hand, was based on the general view at the time that the Commonwealth had no power in heritage matters other than to control the actions of its own instrumentalities. 

Therefore, the sole protective regime is that modelled on the United States precedent directed at the actions it was then thought that the Commonwealth government could influence. Any Minister of the Commonwealth Government is to ensure that any department, and any authority of the Commonwealth, for which the Minister is responsible, does not take any action that adversely affects, as part of the national estate, a place that is on the Register of the 

National Estate, unless the Minister is satisfied that there is no reasonable and prudent alternative, and that all measures that can reasonably be taken to minimise the adverse effect will be taken. A similar duty is imposed on Commonwealth authorities.
 These provisions are clearly modelled on the section 106 review process under the National Historic Preservation Act of the United States. 

American commentators seem disappointed with the equivalent provision in their legislation, seeing it as primarily 'honorific'. The Australian provision could be seen as even less effective than the US provision, because, in Australia, the Commonwealth Government is much less involved in the day to day approval of endangering processes, like mining and highway 

construction. A different view might, however, tentatively be put forward. 

During the Second World War, the Australian Commonwealth Government assumed the sole power to levy income, corporate and many other taxes, under its defence powers under the Constitution. It did not give these functions back after the war. The Commonwealth also has the power to give money to the States, subject to conditions on how it might be spent. Thus, the Australian Heritage Commission is an agency of the most powerful and wealthy government in the Australian federation. It has had Commonwealth funds at its disposal, the disposition of which have given it more influence in effecting improvements than its statutory powers might indicate. 

In addition one view of how to rationalise the rather arbitrary division of powers in the Australian federation is that the Commonwealth should set standards which the States, using Commonwealth grant moneys are to implement. The Australian Heritage Commission has quickly become the pre- eminent heritage body in the country. It provides leadership to the growing number of heritage professionals, including those who staff heritage bodies at the other levels of government. 

It could be argued that as a funding body and intellectual leader, the Australian Heritage Commission has been very effective in developing the idea of heritage in Australia, and in this may have been assisted by being freed from a more contentious and onerous policing role. 

Listing by State and Territory governments 

The above discussion would suggest that if Australia has any strong and 

direct laws to protect items of cultural heritage, they are to be found at the next level of government. Thus it is that, in Australia, the legislation setting up the Heritage Councils and Commissions of the six States and two large federal territories, the Australian Capital Territory and the Northern Territory, establishes not only State and Territory lists, but also gives strong protection to the items listed. These laws can be discussed briefly because of their similarity with the national regime. 

What we do we list? 

The description of what may be listed differs according to the jurisdiction; variously items of heritage, cultural heritage or environmental heritage. The definitions of those categories, though, are similar. The Commonwealth definition of the national estate is given above. To take another example, in the State of Victoria the relevant concept is cultural heritage significance which, when applied to a place or object, means aesthetic, archaeological, architectural, cultural, historical, scientific or social significance.
 In the other jurisdictions the concept, and the scope of what is included, is similarly wide, and has been influenced by the Commonwealth legislation. Note that the central concept of heritage, however defined, is wider than any concentration on historic structures. 

Who lists? 

There is an independent heritage body in each jurisdiction, comprised of persons with professional or other expertise, appointed by the government. Except in the Commonwealth and South Australia, these bodies are advisory as regards listing, and make recommendations to the Minister of the State or Territory Government, who makes the final decision. 

A Ministerial decision is seen as political, and there is generally no appeal to a court 'on the merits' of the decision. The only grounds of appeal are that the procedure for listing set out in the legislation was not properly followed. A successful appeal would often result in the Minister remaking the unpopular decision, but following the statutory procedures more assiduously. Nonetheless, appeals are launched as part of a political action to, say, save a threatened building. They can be used for publicity and may delay a final decision, while more political pressure can be organised. 

How do we list? 

Perhaps unfortunately, State and Territory bodies do not merely adopt the Register of the National Estate compiled by the Australian Heritage Commission. The Registers in each jurisdiction comprise a separate list, which may, or may not, reflect the national list. 

The listing procedures of the State and Territory heritage bodies are similar to that by the Australian Heritage Commission, and stress notice, with an invitation to make a submission to all concerned, through the formal Government Gazettes, and also by letter, and through newspapers in the jurisdiction and the locality. There is generally provision for the relevant Minister to order a public inquiry if the submissions seem to call for it. The State with the largest population, New South Wales, for example, has set up a permanent inquisitorial body to hold public inquiries into environmental and heritage disputes, on referral from the government. 

What are the consequences of listing? 

It is in the consequences of listing that the procedures at the State and Territory level differ from those at the national level of government. Once listed, an item of heritage, whether owned by the State or Territory government, or in private ownership, may not be altered without the permission of the Heritage Council or Commission of the State or Territory. 

Permission to alter a heritage property is often withheld, so the legislation should not be regarded as tokenistic. It might be suggested, however, that the major political decision is whether to list not whether to agree to alterations. Listing also provides time, and forces owners to consult with the specialist staff of the heritage bodies as to their proposals for the listed item. The significance of the item, and which parts of it are significant, is set out in the notification in the list. 

Other orders 

The heritage legislation of States and Territories may also make provision for:

· interim listing, with or without notice, while the significance of an item is determined; 

· stop work orders for work on listed items, or on items which it is felt should be investigated for listing; 

· a ban on future development of the site of an illegally demolished item, to meet the situation where an owner may be prepared to demolish, pay a fine, and carry on with a profitable development. 

Heritage bodies may also have the power to step in and arrest the deterioration of a listed item, and recoup expenses from the owner. If need 

be the expense becomes a charge on the property, recoverable on resale. A power which, for financial reasons, is rarely used, is for the relevant government to 'resume', or assume the ownership of, a listed property that is not being adequately maintained.
 The power has been used successfully 

with highly significant properties, where the relevant heritage council was able to locate a suitable prospective buyer in advance of the resumption. 

Heritage agreements 

Jurisdictions have rather optimistically made provision in their heritage  legislation for heritage agreements, whereby an owner may agree to  preserve the heritage significance of an item, often in return for financial and other assistance from the heritage body. The agreement is registered on the title of the property, and operates as a 'positive covenant', binding subsequent owners. While some in government circles have what seems an ideological preference for replacing government regulation with something closer to contract or agreement, there are very few instances of heritage agreements. 

Heritage bodies make grants and give loans for work on heritage items. In New South Wales, the government has set up a fund for this purpose, 

derived in part from the proceeds of the sale and transfer of development rights over significant State government owned heritage items in Sydney's central business district. 

Listing by local government 

City, municipal and shire councils in the States are coming to play an increasingly important role in the conservation and preservation of items of heritage. They do this as part of their planning role in approving land use development. 

What do we list? 

Local government councils tend to restrict themselves even more exclusively to items of real estate than the other levels of government. They generally list individual properties in a schedule to the relevant planning instrument, but are becoming more interested in providing planning regimes for heritage zones and precincts. Tree preservation ordinances are also common, and these may be based on heritage considerations. 

How do we list? 

Listing is in the context of wider planning instruments. In New South Wales, for example, land use planning is pursued through State, regional and local environmental plans, each of which may contain provisions to protect items of natural or cultural heritage. 

What are the consequences of listing? 

Unauthorised development of a property, contrary to planning laws will be subject to action in an appropriate court. A court may order the cessation of offending work, or its demolition. 

While placed at the end of this catalogue of listing in Australia, the role of 

local government is arguably the most important. The vast bulk of decisions concerning items of heritage are made at this level. This is problematic for many reasons, including: 

· local government is the level of government that is least well resourced; 

· local government councillors, who make the decision whether to approve development affecting an item of cultural heritage, have less access to professional assistance than do the other tiers of government; 

· in most jurisdictions, the decisions of local councils as to whether permission for a proposed development should be refused on planning, including heritage grounds, is subject to appeal in a planning court - potentially confusing political and judicial decision making.

Listing by ngos 

Prestigious non-government organisations like the National Trust of 

Australia, and the Royal Australian Institute of Architects maintain their own lists. These bodies, despite the implication in their names, are based in the States and Territories. The existence of these lists has an historical basis, in that, as suggested above, they initiated their lists long before governments at any level assumed this responsibility. These lists can also play an exemplary role. The list of significant twentieth century buildings of the Institute of Architects, for example, preceded more widespread interest in these buildings. While these lists have no legal force, they are well known and can have a persuasive influence. 

Conclusion 

Listing in Australia is a curious affair. In matters of process and procedure, there is a high degree of consistency across the three levels of government. In essentials though, as to what is listed, there is less consistency. 

Local government is heavily influenced by their State governments, and what it lists is generally subject to supervision by the relevant Planning Department and Heritage Office. There is no necessary concordance however between the State and Territory heritage lists and the Australian Heritage Commission's list of the national estate that is meant to be comprehensive. While this could be quickly achieved through administrative arrangements derived from inter- governmental agreement, it has not yet occurred. It is a constitutional convention that State governments may not control the activities of the Commonwealth government. 

The Commonwealth government has introduced a series of Bills in Parliament to abolish the Australian Heritage Commission and with it the listing of the national estate in those terms. The Commonwealth government thereafter would concentrate on items of cultural heritage of World heritage and national significance, or that are in Commonwealth ownership. After protest, the Government has amended the Bills to retain the Register of the National Estate as Australia's comprehensive list of cultural and natural heritage items.
 Nonetheless, it will see as its responsibility the protection of items of World Heritage significance and in the new category of national heritage significance. 

The concept of the national estate has been a comprehensive notion that did not take into account the political and administrative divisions in the federation. While not binding on State governments, the register of the National Estate, and the principles that lie behind it, have been very influential with the public and with heritage professionals. Thus the proposal to make a new division of heritage into items of national and State or Territory significance is conceptually difficult in the Australian experience. The proposal also is caught up in growing disenchantment with the current government's preference for ideas of 'small government', and is seen as the Government vacating yet another area of responsibility. The government does not have a majority in the Australian Senate and the Bills may not be enacted. Nonetheless, the government's proposals provide a basis for evaluating the Australian experience with listing. 

It may be going too far to suggest that Australia has evolved a satisfactory system of 'checks and balances' in the involvement the various levels of government in the definition and protection of heritage, but it is by no means clear that a neater political arrangement between those levels will provide for neater solutions. Where 'What is heritage?' is contested, groups locked in dispute with one level of government in the federation have definitely seen it as an advantage to be able to appeal to another. This is practical politics in a democracy, but also has implications for theory. The potential to involve more than one level of government in the preservation or development of a particular site of heritage significance has given the debate about what is heritage an extra dimension that other jurisdictions may not have access to. When this debate has at times focussed on important World Heritage and aboriginal sites, the issue of whether to grant or withhold protection galvanised the country. 'What is heritage?' and also 'Whose heritage?' were seen as profound social and political questions.

� In the first major World Heritage case, Commonwealth v Tasmania (1983) 158 CLR 1, the Australian High Court decided that the Commonwealth's legislation, the World Heritage Properties Conservation Act 1983, was constitutionally valid and that the Commonwealth could prevent the State of Tasmania damming two wilderness rivers in a site on the World Heritage list now called the Tasmanian Wilderness Area. 


� The remaining World Heritage Sites on State lands are: in Queensland, the Australian Fossil Mammal Site and Fraser Island; in New South Wales, the Central Eastern Rainforest Reserves, the Greater Blue Mountains Area, and the Willandra Lakes Region; and in Western Australia, Shark Bay. 


� The original Commonwealth legislation, the World Heritage Properties Conservation Act 1983, was replaced by the Environment Protection and Biodiversity Conservation Act, 1999. See Part 3, Requirements for environmental approvals, and Part 15, Protected areas. 


� Environment Protection and Biodiversity Conservation Act, 1999, s316.


� Ibid s321.


� In Australia, for historical and constitutional reasons, national parks are creations of the States. The Commonwealth's national parks ('national National Parks') are located in the Territories. 


� Protection of Movable Cultural Heritage Regulations 1987. Regulations are subsidiary legislation made under the authority of an Act of Parliament, signed by the Head of State, the Governor-General, as advised by the Government, and disallowable by either House of Parliament. The States and Territories have a similar system of law making.  


� Commonwealth - Australian Heritage Commission Act 1975; Australian Capital Territory - Land (Planning and Environment) Act 1991 and Heritage Objects Act 1991; Northern Territory - Heritage Conservation Act 1991; New South Wales - Heritage Act 1977; Queensland - Queensland Heritage Act 1992; South Australia - Heritage Act 1993; Tasmania - Historic Cultural Heritage Act 1995; Victoria - Heritage Act 1995; Western Australia - Heritage of Western Australia Act 1990. 


� Australian Heritage Commission Act 1975, s4(1)


� Ibid s 4(1A).


� Ibid s30.


� Heritage Act 1995 s 9(1 )(a).


� This is an exercise of 'eminent domain'. All jurisdictions have a requirement for just compensation to the owner.


� The amended Bills are the Australian Heritage Council Bill 2002, Australian Heritage Council (Consequential and Transitional Provisions) Bill 2002; Environment and Heritage Legislation Amendment Bill (No 1) 2002; and Environment and Heritage Legislation Amendment Bill (No.2) 2002.The Bills, and a commentary, are available from the Australian Parliament House offices at � HYPERLINK http://www.aph.gov.au ��http://www.aph.gov.au� following the link "Bills".
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